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THE  AMERICAN  COMMISSIONER 

MIXED  CLAIMS  COMMISSION 
UNITED  STATES  AND  GERMANY 


DECISION  NO.  37 

IN  THE  MATTER  OF 

FIXING  EEASONABLE  FEES  FOR  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928  " 


DOCKET  NO.  6482 


Scmuuel  J.  Furniss  and  Alverda  S.  Elzey^  Individually^  and  as  Execu- 
trix of  the  Estate  of  Martha  A.  Eskridge^  Deceased^  Glminants 

Damiel  J.  Layton^  Attorney 


The  above-named  claimants  have  each  duly  filed  with  the  Ameri- 
can Commissioner  a  written  request  that  he  fix  a  reasonable  fee  to  be 
paid  by  them  to  their  attorney,  Daniel  J.  Layton,  of  Georgetown, 
Delaware,  as  compensation  for  whatever  services  have  been  rendered 
by  him  on  behalf  of  and  with  the  authority  of  the  claimants,  such 
services  being  of  the  character  described  in  the  provisions  of  Section 
9  of  the  "  Settlement  of  War  Claims  Act  of  1928." 

The  claimants  have  objected  to  the  amount  of  the  fee  asked  by  the 
attorney  on  the  ground  that  it  is  excessive,  and  the  attorney  has 
been  notified  of  the  filing  by  the  claimants  of  the  requests  that  a  rea- 
sonable fee  be  fixed.  The  attorney,  in  response  to  a  request  by  the 
American  Commissioner,  has  filed  with  him  three  afiidavits  giving 
the  information  which  he  desires  to  have  considered  by  the  Commis- 
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sioner  as  showing  the  reasonableness  of  the  fee  asked,  which  informa-^ 
tion  has  been  brought  to  the  attention  of  the  claimants,  who  have- 
each  ^  filed  an  affidavit  in  reply,  copies  of  which  affidavits  have  been 
communicated  to  the  attorney. 

The  amount  of  the  fee  asked  by  the  attorney,  as  compensation  for 
his  services,  is  twenty-five  per  cent  of  the  amount  received  by  the- 
claimants  from  the  Treasury  Department  in  payment  of  their  respec- 
tive shares  of  the  award  made  by  this  Commission  on  their  behalf. 

In  this  case  an  award  was  rendered  on  December  4,  1926,  repre- 
senting the  net  damages,  as  ascertained  by  this  Commission,  suffered 
by  the  owners  of  the  schooner  "  Edward  R.  Baird,  Jr.,"  as  the  result 
of  an  attack  on  said  schooner  by  a  German  submarine  on  June  4, 
1918.  The  claimants  herein  were  part  owners  of  said  schooner,  each 
having  a  J^znd  share  therein,  and  the  award  to  each  claimant 
amounted  to  $343.75,  with  interest  at  the  rate  of  five  per  cent  per 
annum  from  November  11,  1918,  to  the  date  of  payment.  The  total 
amounts  received  by  the  claimants  from  the  Treasury  Department  in 
payment  of  the  award  in  this  case  were,  respectively :  Samuel  J. 
Furniss,  $519.85;  Alverda  S.  Elzey,  $509.36;  and  Martha  A. 
Eskridge,  $509.36. 

The  managing  owner  of  this  schooner  was  Harry  K.  Fooks,  who 
retained  this  attorney  in  December,  1922,  on  behalf  of  the  several 
owners  of  this  schooner  to  prosecute  and  collect  their  claim  against 
the  German  Government  before  this  Conmiission.  No  agreement 
as  to  compensation  was  made  at  that  time,  but  on  February  13,  1923, 
this  attorney  wrote  a  letter  to  the  managing  owner  informing  him 
that  he  was  willing  to  prosecute  this  claim  on  the  basis  of  33i/^  per 
cent  of  the  amount  recovered.  It  appears  from  the  affidavits  of  the 
managing  owner  and  of  this  attorney,  filed  in  this  proceeding,  that 
this  arrangement  was  satisfactory,  and  that  the  attorney  agreed  to 
prosecute  the  claim  on  that  basis,  he  to  assume  and  to  pay  all 
expenses. 

Subsequently,  in  April,  May,  and  June,  1924,  the  claimants,  to- 
gether with  the  other  part  owners  of  this  schooner,  executed  powers 
of  attorney  to  the  managing  owner,  who  himself  had  a  Keth  share 
therein,  conferring  upon  him  full  power  to  act  for  them  in  the  prose- 

1  Martha  A.  Eskridge  died  on  or  about  July  4,  1928,  and  Alverda  S.  Elzey,  who  Is  an 
executrix  of  her  estate  as  well  as  a  claimant  herein,  filed  this  affidavit  on  behalf  of  the 
estate  and  now  represents  its  interests  in  this  proceeding. 
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cution  of  this  claim.  The  managing  owner  states,  in  his  affidavit, 
that  in  obtaining  these  powers  of  attorney  he  explained  that  the  at* 
torney  herein  was  handling  this  claim  on  the  above-mentioned  basis. 
He  further  states  that  there  was  no  criticism  of  the  terms  agreed 
between  the  attorney  and  himself  "  until  during  the  present  year 
1928,"  when  he  was  informed  that  the  claimants  herein  "  had  re- 
quested the  Mixed  Claims  Commission  to  fix  the  compensation  of 
Mr.  Layton  in  regard  to  his  services  rendered  them."     He  then  states : 

At  Mr.  Layton's  suggestion  a  meeting  of  the  owners  of  tlie  schooner  Baird 
was  held  at  the  office  of  The  Sussex  Trust  Company,  on  the  thirty-first  day  of 
May,  1928,  to  discuss  the  question  of  compensation,  to  which  meeting  all  of  the 
owners  of  said  schooner  were  invited.  The  above  claimants,  Alverda  S.  Elzey, 
Martha  A.  Eskridge,  and  Samuel  J.  Furniss,  were  not  present,  but  almost 
every  one  of  the  remaining  owners  were  present  or  was  represented.  At  that 
meeting  it  was  suggested  that  Mr.  Layton's  compensation  be  fixed  at  twenty- 
five  per  centum,  to  which  he  agreed  and  all  the  owners  of  the  schooner  have 
agreed  to  pay  Mr.  Layton  twenty-five  per  centum  of  the  amount  of  award  to 
them  and  to  each  of  them  except  the  above  three  claimants. 

In  my  opinion  a  fee  of  twenty-five  per  cent  of  the  amount  received  by  each  of 
the  owners  is  just  and  fair. 

The  circumstances  and  conditions  presented,  and  the  character 
and  value  of  the  services  rendered  in  this  case,  are  substantially  the 
same  as  those  considered  in  a  similar  proceeding  in  which  the  Ameri- 
can Commissioner  has  rendered  a  decision  (Decision  No.  17) ,  to  which 
reference  is  here  made,  and  substantially  the  same  conclusions  must 
necessarily  follow  in  this  case.  Moreover,  two  of  the  claimants  in 
that  proceeding  are  claimants  in  this  proceeding. 

The  services  rendered  by  the  attorney  in  this  case  include  a  very 
considerable  amount  of  time  and  work  in  proving  the  American 
nationality  of  each  individual  share  in  the  claim,  and,  although  this 
proof  as  to  each  shareholder  was  primarily  for  the  benefit  of  each 
shareholder  individually,  nevertheless  such  services  were  indirectly 
and  essentially  of  appreciable  benefit  to  all  the  other  shareholders 
as  well,  and  must  be  taken  into  consideration  in  fixing  the  fee  to 
be  paid  by  each  of  these  claimants. 

AVlien  this  claim  was  presented  by  the  American  Agent  to  the 
German  Agent  with  a  view  to  an  offer  of  settlement,  the  German 
Agent  contested  two  important  items  of  the  claim,  namely,  demur- 
rage for  the  time  the  schooner  was  laid  up  for  repairs  at  Norfolk 
and  cost  of  repairs  subsequently  made  at  New  York.     This  attorney 
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spent  a  considerable  amount  of  time  and  effort  in  discussing  these 
two  items  hj  correspondence  with  the  American  Agency  and  by 
conferences  with  the  managing  owner.  The  former  item  was  dropped 
from  the  claim  after  the  Commission,  on  September  30,  1926,  had 
rendered  a  decision  in  the  case  of  the  steamship  "  Kansan  "  by  which 
it  held  that  there  was  no  liability  under  the  Treaty  of  Berlin  for 
the  German  Government  to  make  good  an  item  of  damage  in  the 
nature  of  demurrage  or  loss  of  use  of  a  vessel  while  laid  up  for 
repairs,  while  in  the  case  of  the  latter  item,  this  attorney  by  his 
efforts  was  successful  in  obtaining  the  consent  of  the  German  Agent 
to  include  it  in  his  offer  of  settlement. 

The  services  rendered  by  this  attorney  on  behalf  of  these  claimants 
extended  through  a  period  of  approximately  four  years,  during 
which,  on  account  of  the  contingent  character  of  the  fee  agreement, 
he  received  no  compensation,  and  there  was  always  the  possibility 
that  eventually  no  compensation  would  be  received  by  him.  More- 
over, he  was  required  to  bear  all  the  expenses  involved  in  the 
presentation  and  prosecution  of  this  claim,  and  it  is  evident  from 
the  information  submitted  by  the  attorney,  and  found  in  the  files 
of  this  Commission,  that  the  expenses  incurred  by  him  amounted  to 
a  very  considerable  amount  in  proportion  to  the  amount  of  the  fee 
which  all  of  the  owners,  except  the  claimants  herein,  have  agreed 
to  pay  him. 

Now,  therefore,  considering  the  character  and  extent  and  value  of 
the  services  rendered  by  the  attorney,  and  that  the  payment  of  his 
compensation  was  contingent  upon  securing  and  collecting  an  award, 
and  that  the  fee  to  be  paid  includes  all  disbursements  and  expenses 
incurred  by  him,  and  in  view  of  the  considerations  stated  in  the 
general  Jurisdictional  and  Administrative  Decision  rendered  by  the 
American  Commissioner  under  date  of  September  28,  1928,  and  after 
careful  examination  and  full  consideration  of  the  information  fur- 
nished in  this  proceeding  by  the  attorney  and  the  claimants,  and  by 
the  records  of  this  Commission  pertinent  to  the  questions  involved, 
and  after  due  deliberation  thereon. 

The  American  Commissioner  decides  and  fixes  as  the  reasonable 
fee  to  be  paid  to  the  attorney,  Daniel  J.  Layton,  by  each  of  the 
claimants,  Samuel  J.  Furniss,  Alverda  S.  Elzey  individually  and  as 
executrix  of  the  estate  of  Martha  A.  Eskridge,  the  parties  to  this 
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proceeding,  an  amount  equal  to  twenty-five  per  cent  of  the  amount 
received  by  each  of  these  claimants,  respectively,  from  the  Treasury 
Department  in  payment  of  the  award  rendered  on  their  behalf,  said 
fees  to  be  paid  by  the  said  claimants  and  received  by  the  attorney 
as  full  compensation  for  all  services  rendered  in  the  prosecution  and 
collection  of  these  claims,  as  defined  by  Section  9  of  the  "  Settlement 
of  War  Claims  Act  of  1928." 
Done  at  Washington,  D.  C,  this  iTth  day  of  June,  1929. 

Chandler  P.  Anderson, 
American  Commissioner ^ 
Mixed  Claims  Com^mission, 
United  States  and  Gemfwmy. 

o 


UNIVERSITY  OF  FLORIDA 


3  1262  08484  1922 


